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NOEL WEISS 

______________________________________ 
13700 Marina Pointe Drive, #1215 

Marina del Rey, California 90292 

Telephone: (310) 822-0239 

Facsimile: (310) 822-7028 

Email Address: noelweiss@ca.rr.com 
 

                                                   February 24, 2021 

 

MEMBERS OF THE LOS ANGELES 

CITY COUNCIL                                                                 Via Email 

Los Angeles City Hall 

200 North Spring Street 

Los Angeles, California 90012 

 

RE: COUNCIL FILE NOS. 20-0603 & 20-0603-S1;  

        ENV-2019-5389-CE; ENV-2019-7068-CE 

 

PROJECT SITES:  5817-5823 West Lexington Avenue (Lexingon 1);  

                                  5808-5812 West Lexington Avenue (Lexington 2)  

  

Dear Councilmembers: 

 

This letter is intended to supplement the appeal by my client and others of the 

CEQA exemption which is currently before the Council following the PLUM 

Committee’s rejection, on December 8, 2020, of their appeal. This Council 

continues to exhibit a pattern and practice of avoiding its responsibilities to act 

timely on these CEQA appeals; all to the prejudice of everyone involved.  

 

There is a serious affordable housing crisis in this City. In this case, the means 

chosen to confront the crisis is to greatly enrich an out-of-state developer who has 

chosen Los Angeles to roll out its $100 Million “rent-by-the bed” Apartment 

Hotel/Residential Hotel development concept and business model1. These dollars  

 
1 The term “Apartment Hotel” is a legal term of art. It is defined in LAMC §12.03 as “a 

residential building designed or used for both two or more dwelling units and six or more 

guest rooms or suites of rooms.” “Guest Room” and “Dwelling Unit” are also a legal 

terms of art. A “guest room” is “any habitable room except a kitchen, designed or used 

for occupancy by one or more persons and not in a dwelling unit”. (LAMC §12.03). A 

“dwelling unit”, on the other hand, is “a group of two or more rooms, one of which is a 

kitchen, designed for occupancy by one family for living and sleeping purposes.” 

(LAMC §12.03). A “family” is defined under LAMC §12.03 as “one or more persons 

living together in a dwelling unit with common access to, and common use of all living, 
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are blinding the Mayor and his Planning Department to the point where any and all 

semblance of critical (intellectually honest) thinking has been completely 

suspended. Ignoring state and local laws where the result is the artificial inflation 

of underlying land values will not promote more affordable housing. Why?  

 

 

kitchen, and eating areas within the dwelling unit.” “All living areas” includes bedrooms. 

This was the ruling in the case of Chun vs. Del Cid (2019) 34 Cal. App. 5th 806, where 

the court held that “common access to all living areas” meant and included equal access 

all bedrooms within the dwelling unit. By definition, that cannot be the case with “guest 

rooms” which are rented out separately to individuals who are given exclusive use of the 

bedroom and the bed (a classic “rent-by-the bed” business model scenario). In the Chun 

case, the Court of Appeal held that the owner of a single-family dwelling which had been 

internally sub-divided into four guest rooms separately and exclusively rented out to 

individuals (not related by blood, household income or economic circumstance) who 

occupied those guest rooms as their primary residence, was not entitled to the “single-

family home” exemption under the City’s rent control laws. This meant that the 

occupants of those guest rooms were entitled to all of the benefits and protections of the 

City’s rent control law. The same circumstance obtains here. The applicants’ business 

model and design implements a “rent-by-the-bed” concept involving 82 guest rooms 

(Lexington 1) and 95 guest rooms (Lexington 2) where each of these Apartment/ 

Residential Hotels are sub-divided into aggregate groupings 3-6 bedrooms (Lexington 2) 

and 1-6 bedrooms (Lexington 1) (each to be individually rented out). The circle of 

deception and deflection is completed by falsely labeling these bedroom groupings as 

“units” (not “dwelling units”; “units”); 21 “units” for Lexington 1, and 17 “units” for 

Lexington 2. The problem?  The word “unit” is not defined anywhere in state or local 

law. That includes the state density bonus law; the City’s implementation of the state 

density bonus law; the City’s TOC (Transit Oriented Communities Affordable Housing 

Program) law; the City’s rent control law; or the City’s zoning law (including the 

development standards incorporated into the City’s zoning law).  The City’s density 

bonus implementation ordinance (LAMC §12.22(A)(25)(b)) does, however, define 

“Residential Hotel” as a “building containing six or more Guest Rooms. . .which are 

intended or designed to be used, rented, or hired out to be occupied, or are occupied for 

sleeping purposes by [non-transient guests. . . [as the guest’s primary residence]. . . “ 

Under this definition, both Lexington 1 and Lexington 2 are clearly “Residential Hotels”. 

They can also be considered “Apartment Hotels” as defined under LAMC §12.03. Under 

the City’s zoning code, hotels are not permitted in residential zones. They are only 

permitted in commercial zones (CR or C-1). These “aggregate groupings” of guest rooms 

cannot, by definition, be considered “dwelling units” because each “guest room” is to be 

individually rented for the resident/tenant’s exclusive use; which use is to be combined 

with a non-exclusive use right to the common areas of the enclosed residential air space 

(i.e. kitchen, patio, living room, dining room, and in some cases, bathroom).  
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Because a core component of housing costs is land value. Bending or ignoring the 

rules for a wealthy special interest developer produces less affordable housing, not 

more. Land prices are speculatively bid up in anticipation of reaping a profit on 

the land use entitlement grants and the attendant developments. Many more than 

four very low affordable units can be developed on these Lexington 1 and 

Lexington 2 parcels, whether the parcels are developed separately or combined for 

development; all within a much smaller building envelope - one that is more 

consistent and compatible with the character and scale of this West Lexington R-3 

residential neighborhood.  

 

The CEQA exemption granted by the Planning Department is not available to this 

developer for either of the Lexington 1 or Lexington 2 developments (considered 

one “project” for CEQA purposes) because (i) each development constitutes a 

hotel use in a residentially zoned neighborhood, and thus is not consistent with the 

zoning (or permitted use); (ii) each development must, by law, undergo “site plan 

review” under LAMC §16.05(C)(b) because each project contemplates more than 

50 guest rooms; (iii) each development, even with the TOC incentives (Lexington 

2) or density bonus incentives (Lexington 1) exceeds the number of guest rooms 

allowed under either; (iv) the use of merged parcels in the absence of either a 

reversion to acreage (new parcel map) or a “notice of merger” (mandated under 

the California Subdivision Map Act) violates state law; (v) a transportation study 

is mandated (and was not done) because of the ‘illusion-delusion’ created by the 

substitution of the (legally meaningless) term “unit” for either “dwelling unit” or 

“guest room”. Labeling these guest room groupings as a “unit” disguises the fact 

that close to 200 people are going to be residing in these guest rooms as their 

permanent residence. That fact supports the obvious conclusion of their being a a 

vast increase in auto use from the single-family and duplex uses to which the 

properties were previously put; well in excess of the 250 vehicle trips needed to 

trigger a traffic study.  

 

Lexington 1 and Lexington 2 are not simple “in-fill” developments. Each is an 

Apartment/Residential Hotel development masquerading as two separate 

apartment developments. Neither can legally be considered an “apartment” 

because with the exception of the two very low-income affordable households, the 

‘rent-by-the-bed’ “co-living” operational business model does not allow for any 

use as a “dwelling unit” (legally defined). Finally, (vi) each development exceeds 

the level of density otherwise permitted under the Hollywood Redevelopment 

Plan. 
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  The Developer’s “Co-Living” Business Model – “Renting-by-the-Bed” – The    

 newest in Apartment/Residential Hotels. . . . Using the pretense of providing a   

 pitifully small amount of affordable housing as a subterfuge to profit off the   

 backs of the community while destroying the character and scale of the portion  

the West Lexington Avenue Community directly impacted by the Lexington 1 and 

Lexington 2 developments. 

 

Here, in the developer’s own words, is how its business model is described. 

The quote is from a report in the Los Angeles Times dated March 8, 2019:  

 

 

 

 
 

 

 

 
 

 
 

[Note: This equates to 85 beds per “apartment” building (600 beds/7 buildings = 85.7 

beds per building; roughly in line with the number of beds to be rented out in the 

Lexington 1 (82 beds) and Lexington 2 (95 beds) developments (considered one 

combined “project” for CEQA purposes)).] 



MEMBERS OF THE LOS ANGELES CITY COUNCIL 

FEBRUARY 24, 2021 

PAGE FIVE 
 

The article continues with a quote from Daniel Pourbaba: 
 

 
 

[Note: Anything here about affordable housing? Nope. The clear business 

objective is stated to be to develop “market rate” housing at “accessible price 

points” using the “co-living” rent-by-the-bed” business model. The use of the 

density bonus and TOC incentives are a complete ruse. They are phony; intended 

solely to enable a greater concentration of beds to be individually rented out as 

part of an unpermitted hotel use in a residential neighborhood. In this case, that 

involves two massive 56 foot tall, 5 story structures, each consisting of roughly 

30,000 sq. feet of building on two merged lots of 7,500 sq. ft. per lot. (The 

building size of Lexington 1 is 29,138 sq. ft. (occupying two 7,500 sq. ft. lots 

(parcels - total: 15,000 sq. ft.). Lexington 2 is a 30,436 sq. ft. structure on a 

15,000 sq. foot (combined) lot).2 How much affordable housing is provided? Next 

to nil; carving out of each Resident/Apartment Hotel an embarrassing low 2 very  

 

 

 

 

 
2 This raises another question as to the legality of combining (merging) the two adjacent 

7,500 sq. foot legal parcels on which each of the Lexington 1 and Lexington 2 

developments will rest. In violation of the state law mandate, the City of Los Angeles has 

never passed the implementing ordinance prescribing the procedure by which contiguous 

lots are to be merged (California Government Code §66451.10 et. seq. (California 

Subdivision Map Act – Article 1.5 of the California Government Code)).  State law also 

provides for a protocol allowing for the merging of separate legal parcels by way of a 

reversion to acreage (Government Code §66499.11 to §66499.20.3). This state law has 

also been purposely ignored here. Public hearings would be required in either instance; 

and if there is one thing the Department of Planning under this Mayor (and City 

Attorney) wish to ignore it is public hearings. This is another reason why the CEQA 

exemption is not available here. Lexington 1 and Lexington 2 require the merger of two 

contiguous (otherwise) legally subdivided parcels. To get around the state mandate, the 

City’s practice is to use a “Lot-Tie Agreement” as a substitute for either (i) approving a 

new parcel map as part of a reversion to acreage, or (ii) processing a “notice of merger”. 

The use of a “Lot-Tie Agreement” is not something state law contemplates or authorizes. 

This willful indifference to state law further renders the CEQA exemption inapplicable to 

both the Lexington 1 and Lexington 2 developments.  
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low-income dwelling units for Lexington 1 and 2 very low income dwelling units 

for Lexington 2 (total four).] 

 

The “Project”:  Lexington 1 (the development of two adjacent 7,500 sq. ft. parcels 

located at 5817 West Lexington Avenue and 5823 West Lexington Avenue; and 

Lexington 2 (the development of two adjacent 7,500 sq. ft. parcels located at 5806 

Lexington Avenue and 5812 West Lexington Avenue. 

 

For CEQA purposes, the “project” includes the development and use of the 

Lexington 1 and Lexington 2 properties as follows: Each occupies adjoining 7,500 

sq. foot legal parcels. Each building is five stories and 56 feet high. Each is 

designed to effectuate the developer’s rent-by-the-bed “co-living” business model 

(which for the reasons herein stated, the appellants contend are 

Apartment/Residential Hotels – See Footnote 1). 

 

a.  Lexington 1 is to be constructed on two adjacent legal parcels located at    

5817 West Lexington Avenue and 5823 West Lexington Avenue. No provision has  

been made to legally combine these two parcels into one legal parcel (another 

reason the CEQA exemption is not available). The size of the Lexington 1 

structure is 29,129 sq. ft. It is slated to occupy a combined lot equal to 15,000 sq. 

ft.  Lexington 1 is to contain a total of 82 bedrooms subdivided into 21 separate 

aggregated residential spatial groupings (which the developer and planning 

deceptively label as “units”). Appellants contend these 82 bedrooms are guest 

rooms because each bedroom is to be rented out “by-the-bed” to separate 

individuals for their exclusive use as their primary residence. The tenants of these 

guest rooms are also given the non-exclusive common use right to the non-

sleeping areas of the grouping configuration; all as part of a co-living arrangement 

and business model. These separately rented beds and bedrooms are guest rooms 

under the City’s zoning law (LAMC §12.03). This was the ruling in Chun vs. Del 

Cid (2019) 34 Cal. App. 5th 806 – holding that bedrooms exclusively and 

separately rented to individuals unrelated by blood or economic ties in a single-

family home are considered “guest rooms” whose individual tenancies are 

protected under the LA City Rent Control Law (i.e. the landlord is not protected 

by the single-family home exemption because the single-family home ceases to be 

used as aa single-family home when the use of the bedrooms and beds are sub- 

divided into guest rooms for the exclusive use of tenants as their permanent 

residence). That is precisely the business model being employed here in this ‘rent-

by-the-bed’ “co-living” business and social model. 
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A screen-shot of the Google Map, circa 2017, of the two parcels which are to be 

combined to enable the construction and use of the Lexington 1 Apartment/ 

Residential Hotel (82 guest rooms; where 2 of those guest rooms will likely be 

turned into separate “dwelling units” (i.e. as one-bedroom apartments) in order to 

facilitate the provision of the two very low-income affordable residential units 

rented out to very low income “households” in consideration for the City’s 

approval of this massive Apartment/Residential Hotel. Lexington 1 was granted a 

density bonus allowing for 21 “dwelling units”. However, the “co-living” ‘rent-by-

the-bed’ business model does not allow for or contemplate 21 “dwelling units” (as 

defined by LAMC §12.03). It contemplates 82 “guest rooms”; so there is a 

disconnect between the land use entitlement granted (21 dwelling units) and the 

intended use (82 guest rooms as comprising an Apartment/Residential Hotel). This 

divergence disqualifies the Lexington 1 project from making use of the CEQA 

exemption since (i) the contemplated hotel use is inconsistent with the R-3 zoning 

(hotel uses are permitted only in commercial (non-residential) zones); and because 

the development and use of 82 guest rooms as an Apartment/Residential Hotel 

mandates a site plan review under LAMC §16.05(C). Where the plans and purpose 

clearly contemplate the design and use of guest rooms, but the land use entitlement 

grant speaks of the provision of “dwelling units”, it is inaccurate to say, as 

Planning has done here, that the Lexington 1 project is consistent with all 

applicable zoning laws, designations, and policies. 

 

 
 

Google Map, circa 2017, of the 5817-5823 W. Lexington Avenue (Lexington 1) parcels. 

There are separate addresses for each lot to be merged. Outlined in blue is the 5823-5821  
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West Lexington Avenue parcel) (two addresses); outlined in red is the 5819-5817 W. 

Lexington Avenue legal parcel) (two addresses). These two separate legal parcels are  

being merged to enable the Lexington 1 development; but without requiring a new parcel 

map (reversion to acreage) or a formal “notice of merger”. Use of a “lot-tie agreement” 

(expected to be used here) is not contemplated under the California Subdivision Map Act; 

another reason the CEQA exemption does not apply. The City cannot continue to ignore 

state law mandating the protocol to be followed when legal lots are merged to facilitate 

development. 

 

b. Lexington 2 is to be constructed on two adjacent legal parcels located at    

5806 West Lexington Avenue and 5812 West Lexington Avenue. No provision has 

been made to legally combine these two parcels into one legal parcel (another 

reason the CEQA exemption is not available). The size of the Lexington 2 

structure is 30,436 sq. ft. It is slated to straddle two adjacent 7,500 sq. ft. legal lots 

(total 15,000 sq. ft.) Lexington 2 is to contain a total of 95 bedrooms subdivided 

into 17 separate aggregated groupings (which the developer and planning 

deceptively label as “units”). Appellants contend these 95 bedrooms are guest 

rooms because each bedroom is to be rented out “by-the-bed” to separate 

individuals for their exclusive use as their primary residence. The tenants of these 

guest rooms are also given the non-exclusive right to make use of the non-sleeping 

areas of the grouping configuration; all as part of a co-living arrangement and 

business model. These separately rented beds and bedrooms are guest rooms under 

the City’s zoning law (LAMC §12.03). They are not “dwelling units”. This was  

the ruling in Chun vs. Del Cid (2019) 34 Cal. App. 5th 806 – holding that 

bedrooms exclusively rented to individuals who are unrelated (either by blood or 

economic tie) in a single-family home are to be considered “guest rooms” whose 

individual tenancies are protected under the LA City Rent Control Law (i.e. the 

landlord in that case was not protected by the single-family home exemption 

because the single-family home ceased to be used as a single-family home when 

the use of four of the bedrooms and beds in the home were sub-divided into guest 

rooms for the exclusive use of tenants as their primary residence notwithstanding 

that the tenants (occupants of the bedrooms exclusively rented to them) had a right 

to make use of the other common areas of the single family residence apart from 

the other bedrooms used by others in the home. 

 

Set out below is the Google Map, circa 2017, of the two parcels which are to be 

merged to facilitate the construction and use of the Lexington 2 Apartment/ 

Residential Hotel (95 guest rooms; where 2 of those guest room spatial 

aggregations will likely be turned into separate “dwelling units”; in this case, as  
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three-bedroom apartments in order to facilitate the provision of the two very low- 

income affordable residential units to be rented out to very low income 

“households” in consideration for the City’s approval of this massive 

Apartment/Residential Hotel. Lexington 2 was granted development incentives  

under the City’s TOC law (which incorporates the City’s density bonus 

implementation ordinance). Instead of using the term “dwelling units”, the 

entitlement granted the developer the right to develop 17 “residential units”. Given 

that the “co-living” ‘rent-by-the-bed’ business model does not allow for or 

contemplate 21 “dwelling units” (as defined by LAMC §12.03), but instead  

contemplates 95 individual “guest rooms” whose use is exclusive to each tenant 

renting each bed and bedroom (to the exclusion of the other guest room tenants); 

there is a disconnect between the land use entitlement granted (labeled as 17 

“residential units”) and the intended use (95 guest rooms). This divergence 

disqualifies the Lexington 2 project from making use of the CEQA exemption 

since (i) the contemplated hotel use is inconsistent with the R-3 zoning (hotel uses 

are permitted only in commercial (non-residential) zones); and (ii) because 95 

guest rooms are being developed, a site plan review is mandated under LAMC 

§16.05(C). Where the plans and purpose clearly contemplate the design and use of 

guest rooms, but the land use entitlement grant speaks of the provision of 

“residential units”, it is inaccurate to say, as Planning has done here, that the 

Lexington 2 project is consistent with all applicable zoning laws, designations, and 

policies. 

 

 
 

Google Map (circa 2017) of the 5806-5812 West Lexington Avenue (Lexington 2) 

project. 5812 West Lexington Avenue is outlined in Blue; 5806 West Lexington is 

outlined in Red. 
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Finally, here is the Google Map, circa 2017, depicting both the Lexington 1 (5817-5823 

W. Lexington Avenue) project parcels (outlined in Blue), and the Lexington 2 (5806-

5812 W. Lexington Avenue) project parcels (outlined in Red). This aids in giving 

perspective to why these Apartment/Residential Hotel projects are so disparate to the 

character and scale of the surrounding neighborhood and why they are inconsistent with 

the City’s zoning laws and development standards. In short, why the CEQA exemption 

does not apply and why this appeal should be granted. 

 

 
     Google Map, circa 2017, of both Lexington parcels.  5817-5823 W. Lexington    

     (Lexington 1) is outlined in Blue; 5806-5812 W. Lexington (Lexington 2) is     

      outlined in Red.  

 

Detailed Discussion of Why the CEQA Exemption is not Available 

 

There is no lawfully authorized “project” until (i) there has been a valid and proper 

CEQA work-up; or (ii) a valid CEQA exemption granted. There has been no valid 

CEQA work-up; and there is no valid CEQA exemption for the reasons noted 

above and expanded upon below.  
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(a) Commercial Hotel Use in Residential Zone is not permitted. Thus, the CEQA 

Exemption is not available. 

 

Both the Lexington 1 and Lexington 2 developments are Apartment Hotels (aka 

Residential Hotels) A hotel use is not permitted in a residential zone. Given that  

both are designed and intended as hotel uses, it cannot be said that their 

development in a residential zone is proper under the City’s zoning laws. A 

CEQA exemption is only available when the development is consistent with the  

allowed and permitted uses under the City’s zoning code. If the developer wishes 

to bring this “co-living” ‘rent-by-the-bed’ concept to Los Angeles, then the 

developer needs to find and purchase a commercially zoned lot. Dumping a 5-

story/56 foot tall Apartment/Residential Hotel into a residential neighborhood is 

not a legal option; irrespective of whether or not these groupings of guest rooms 

are erroneously labeled as “units” in order to make it appear these developments 

conform to the City’s zoning laws. They do not. Use of the legally meaningless 

term “unit” to describe a spatial configuration of guest rooms does not cause what 

is an Apartment/Residential Hotel to morph an Apartment containing separate 

legally recognized and defined “dwelling units”. 

 

 Here are the legally relevant definitions: 

 

 First from LAMC §12.03: 
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Next from the City’s density bonus implementation ordinance (LAMC 

§12.22(A)(25)(b): 

  
Note the definition of a “residential unit” is framed in the alternative. A 

“residential unit” can be either a “dwelling unit” or a “guest room”, or some 

combination, depending on the building’s design and intended use. It should be 

clear that true apartment properties are not designed, developed and rented in 

spatial configurations where individual dwelling units contain 5 and 6 bedrooms 

as is the case with the Lexington 2 project where 14 of the 17 spatial 

configurations contain 6 separate bedrooms grouped in (roughly) 1,800 sq. foot 

configurations. As noted above, the developer’s business model is to rent each 

bedroom separately where the tenant has exclusive use of the bed and bedroom 

rented (like a hotel), where the bedroom is fully furnished (like in a hotel), where 

there co-extensive use of the common (non-bedroom) areas (like in a hotel), which 

are cleaned regularly by a cleaning crew hired by the owner (just like a hotel). In 

short, each “guest room” constitutes a separate “residential unit” in a “residential 

hotel”. Because the Lexington 1 and Lexington 2 buildings contain six or more 

“guest rooms”, leased to individuals who intend to make use of those “guest 

rooms” as their primary residence, the Lexington 1 and Lexington 2 projects are 

“residential hotels” under the foregoing definition.  

 

Reprinted below is the zoning matrix summary which details the permitted uses 

in the commercial and residential zones. A hotel use is only allowed in 

commercial zones.  
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The zoning matrix (summary) for R-3 zones is reproduced below. Note the 

difference between the allowed degree of density depending on whether the 

category of use is as to be as a “dwelling unit” (800 sq. feet per dwelling unit), 

or a “guest room” (where the allowed density is 500 sq. feet per guest room. 

The term “unit” is not used; nor should it be because it has no legal 

significance. The density calculation for hotels constructed and used in the C-1 

and CR commercial zone is the same as that for R-3 zones – 500 sq. feet per 

guest room). 

 

 
 

Why is the word “unit” not used in the matrix? Because the term “unit” is not a 

legally defined term anywhere in state or local law. It has zero legal significance.3 

 
3 This distinction between “guest room” and “dwelling unit” is of critical importance 

here. Why? Because at a density of 500 sq. feet per guest room permitted under the 

zoning code for projects incorporating the use of guest rooms, the base total number of 

guest rooms permitted would be 30 (15,000 sq. ft of lot area/500 square feet per guest 

room = 30 guest rooms). Even with the density concession of 1.6 times contemplated 
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The developers and the Planning Department are purposely using a term “unit” for 

the purpose of rigging the process and protocol so that via a contrived artificial 

analysis, what would otherwise be prohibited (a massive hotel built and operated 

in an R-3 zone) is somehow permissible and thus unlawfully allowing for a CEQA 

exemption to obtain. 

 

under the TOC (assuming such a concession is lawful; a contention which the community 

disputes because the voters, when voting for Measure JJJ never thought they were 

allowing 56 foot high/5-story Apartment Hotels in their neighborhood), the maximum 

number of permitted guest rooms is 48. As noted herein, Lexington 1 has 82 guest rooms 

(where each bed and each bedroom (furnished) is leased to separate individuals for each 

person’s exclusive use as his or her primary residence (part of the “co-living” business 

model). Lexington 2 has 95 guest rooms leased out under the same business model.  

These numbers far exceed the permitted density under any conceivable scenario. Each 

“guest room” constitutes a “residential unit” as defined under the City’s density bonus 

implementation law; and each building is a “residential hotel” as defined under the City’s 

density bonus implementation law. Lexington 1 and Lexington 2 are also each an 

“Apartment Hotel” under the City’s zoning law (LAMC §12.03). So the City’s approval 

of “17 residential units” for the Lexington 2 development under the TOC law is rendered 

problematic because it contradicts the plans approved by the CPC. Those plans detail not 

17 “residential units” but 82 “guest rooms” with each “guest room” constituting a 

separate “residential unit” as defined under LAMC §12.22(A)(25)(b) (the City’s density 

bonus implementation Ordinance); used (it is contended) unlawfully by Planning in 

implementing the TOC law without formal City Council approval). The density bonus 

approval on Lexington 1 is for “21 “dwelling units”. This too is problematic because 

Lexington 1 contains no “dwelling units” as per the plans and intended co-living/rent-by-

the-bed business model given how LAMC §12.03 defines the term “dwelling unit”. 

Because each bedroom will be rented out separately by-the-bed, under the developer’s 

“co-living” business model, under the ruling of Chun vs. Del Cid (2019) 34 Cal. App. 5th 

806, each bed and bedroom separately leased out for the (non-transient) tenant’s 

exclusive use as his or her residence constitutes a separate “guest room”. The reason? 

Under the City’s zoning code (LAMC §12.03), the non-transient tenant’s exclusive use of 

the bed and bedroom is, by definition, exclusive to that tenant. Consequently, there is no 

“dwelling unit” created out of the aggregate spatial grouping of guest rooms because the 

sleeping quarters (beds and bedrooms) separately and individually rented out are not 

made available for use to any of the other occupants of the designated residential air 

space the developer conveniently (and intellectually dishonestly) labels a “unit”. The 

misleading labeling of a spatial grouping of guest rooms (separately and exclusively 

rented out) as a “unit” when there is and will never be a “family” occupying the “unit” is 

legally infirm. Falsely labeling what is a “guest room” as a generic “unit” (leading one to 

think of a traditional apartment “unit”) does not turn what is a legal “guest room” or a 

collective set of adjacent “guest rooms” into one “dwelling unit”. 



 

 

MEMBERS OF THE LOS ANGELES CITY COUNCIL 

FEBRUARY 24, 2021 

PAGE FIFTEEN 

 

(b) The Developer’s Response – A Non-Response. 

 

The developer, in its counsel’s letter to the PLUM Committee, dated December 4, 

2020, did not directly respond other than to say that there are no “unusual 

circumstances” present here. Here is a quote from the letter: 

 
This is obviously conclusory and non-responsive. It is an “unusual circumstance” 

when a 5-story/56’ tall residential hotel is foisted on a community in direct 

contravention of the zoning limitations; namely that a hotel use is not permitted in 

an R-3 zone. 

 

With respect to the use (or more accurately misuse) of the legally meaningless 

term “unit” to describe what is a spatial grouping of guest rooms in a building 

constructed to be used as a “residential hotel”, the developer’s response simply 

reiterates the delusion-illusion that these two Residential/Apartment Hotels are 

really just a combined 38 “units” (not “dwelling units”; but the misnomer “units”) 
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The argument is made in the context of whether site plan review for the Lexington 

1 and Lexington 2 projects is mandated. The point is that the developer simply 

deflects and intellectually defaults by putting forth the straw man argument that 

what are described as generic “units” are really “dwelling units” because the 

bedrooms have multiple entrances from a single hallway. The legal definition of 

“dwelling unit” is then cited; while ignoring the core component that definition: 

namely that for there to be a “dwelling unit” there must be a “family” occupying 

the entire “dwelling unit” (including the bedrooms); which, under the Chun vs. 

Del Cid case referenced above, simply cannot occur in this instance. It is an 

impossibility here because each guest room is to be rented out ‘by-the-bed’ for the 

tenant’s sole and exclusive use as his or her primary residence. Possessing non-

exclusive use rights to other common areas of the “unit” (loosely stated) does not 

turn what is a “residential hotel” (defined under the City’s density bonus 

implementation ordinance cited above) or an “apartment hotel” (defined under the 

City’s zoning code cited above) into a “dwelling unit”. Stated another way, a 

“hotel (guest room) use” is not converted into an “apartment (dwelling unit) use” 

because access to each guest room exists from a single hallway.4 

 

(c)   Planning’s Response – To deflect and take refuge in the same straw-man   

  argument. 

 

Here is Planning’s response; first as to Lexington 1. Planning creates the straw-

man argument that the “guest rooms” are really just “flexible units”. Based on that 

asymmetrical-dissonant contention, Planning then goes on adopt the false 

conclusion that because these “guest rooms” are not designed as “flexible units” 

(given that the design does not “propose” multiple hallway entrances to each 

room), the project use is consistent with the R-3 zoning. As noted, this is just a  

 

 

 

 

 
4 The developer’s contention that site plan review is not necessary is countered later in 

this letter. In sum, it boils down to the fact that the plain language of LAMC §16.05(C) 

speaks in the alternative; namely, that site plan review is mandated where either of three 

alternative conditions exist: (i) there are 50 or more dwelling units to be developed; or (ii) 

there are 50 or more guest rooms to be developed; or (iii) the combination of guest rooms 

and dwelling units to be developed exceeds 50. Condition (ii) is clearly met. To the extent 

that the promised housing for the four very low income households will consist of four 

“dwelling units” sub-divided out from the other guest rooms, condition (iii) is satisfied.  
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giant deflection because Lexington 1 is a “residential hotel” (as defined under the 

City’s density bonus implementation law) and an “apartment hotel” (as defined 

under the City’s zoning code) because the building contains more than 6 “guest 

rooms” (as defined in LAMC §12.03), and the use of each “guest room” as his or 

her primary residence is to be exclusive to each tenant, consistent with the 

developer’s ‘rent-by-the-bed’ “co-living” business model. In fact,  

 

Lexington 1 is to have 82 “guest rooms” in the face of a zoning code which allows 

a maximum base number of 30 “guest rooms” (15,000 sq. ft. land area/500 sq. ft. 

allowed per “guest room”).  
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With respect to the Lexington 2 project, Planning makes the same contention 

which, as noted, is a pure deflection and straw-man argument which fails to 

address the clear intended use of the building as a “residential hotel” containing 

six or more “guest rooms”. In fact, Lexington 2 contains 95 “guest rooms” (which 

is more than the definitional minimum of 6 guest rooms needed to qualify as a 

“residential hotel” under the City’s density bonus implementation law (15,000 sq. 

ft (land area)/500 sq. ft (allowed per guest room) equals 30 allowed “guest 

rooms”. 

 

 
Here in addition to repeating the flexible unit deflection argument, Planning flatly 

misstates both the appellants’ contention and the fact that 17 “dwelling units” are 

being proposed.  

 

Firstly, appellants contention is that the project has 95 “guest rooms” not 94 

“dwelling units”. Having failed to properly characterize appellants’ contention, 

Planning then is free to ignore the core question: Is the Lexington 2 building a 

“residential hotel” because it contains more than six “guest rooms”? For the  
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reasons noted above, the answer is yes. The same can be said in response to the 

question of whether the Lexington 2 building (and Lexington 1 also for that 

matter) constitutes an “apartment hotel” under LAMC §12.03. For the reasons 

noted above (that each bedroom to be rented out exclusively and separately to 

individual tenants as their primary residence who collectively are not part of a 

“family” (as defined) with other co-living tenant/occupants (given the exclusive 

use of the beds and bedrooms possessed by each tenant) each bed and bedroom is 

legally considered to be a “guest room” under the law and thus is considered a 

separate “residential unit” under the city’s density bonus implementation 

ordinance (LAMC §12.22(A)(25)(b)); and it is this criteria which is utilized by 

Planning (without formal City Council consent) when applying the TOC law; the 

sole exception being the two “dwelling units” reserved for the very-low income 

households.  

 

Secondly, Planning falsely labels these 17 “units” as “dwelling units”. They are 

not. Why? Because each bed and bedroom is to be rented out individually and 

reserved for the tenant’s exclusive residential use, thereby making each bedroom a 

separate “guest room”. By definition, a “guest room” or grouping of “guest 

rooms” within a given area of air space cannot be considered a “dwelling unit”. 

They are mutually exclusive categories. What we have here are individual “guest 

rooms” placed next to each other (except where there is just an isolated one-

bedroom design configuration) within a spatial grouping of other “guest rooms”, 

rented to un-related individuals (i.e. non-families) who will occupy each “guest 

room” as his or her primary residence; with each “guest room” constituting its 

own “residential unit” for purposes of the law (as that term is defined in the City’s 

density bonus implementation law (quoted above). The only way each of these 17 

(mislabeled) “units” can be considered a separate “dwelling unit” is if all of the 

occupants of the “dwelling unit” were a “family” (i.e. had the right to occupy the 

beds and bedrooms contained within the air space of the “dwelling unit”). As 

noted above, that is not the case here because the developer’s business model is to 

rent exclusively ‘by-the-bed’ as part of a “co-living” business and social model. 

Legally, a “dwelling unit” cannot co-exist in such a scenario because of the 

exclusive nature of the bedroom use contemplated.  

 

Moreover, while Planning describes the 17 units as “dwelling units”, the actual 

land use entitlement condition set out in the conditions of approval under the TOC 

land use entitlement grant were for “17 residential units”. There is a big difference 

given the legal definitions noted above of what is a “dwelling unit” (which cannot 

be a “guest room”) versus what is a “residential unit” (which can be a “guest  
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room”). Here is the actual wording of the land use entitlement grant set out in the 

Letter of Determination dated September 22, 2020. Planning does not say that the 

grant is for 17 “dwelling units”; Planning says the land use entitlement grant is for 

17 “residential units”. So the land use entitlement grant is completely at odds with 

Planning’s purported justification. 

 

 
 

 

As noted above, this creates a gross inconsistency between the plans, as approved, 

which show 95 “guest rooms” and the actual conditions of approval (17 

“residential units”; which in this case, means 17 “guest rooms” given that 

“residential unit” in this context cannot and therefore does not mean the same as 

“dwelling unit” (again because of how the beds and bedrooms are to be used: 

exclusively by non-familial tenants as their primary residence, with a non-

exclusive right to use of the common areas of the residential air space). 

 

So the response of Planning and the developer is a non-response; straw-man 

argument. The intended use of these buildings is as a hotel (be it a “residential 

hotel” or an “apartment hotel”. The projects massively over-densify the 

neighborhood; the over-densification is completely at odds with the density limits 

set out in the zoning code; and the use is completely inconsistent with the use 

limits prescribed for R-3 zoned areas in that a hotel use is not permitted in a 

residential zone. 

 

Therefore, the CEQA exemption does not apply because the intended use and 

density both contravene the City’s zoning code, including the density bonus 

additions thereto, as well as the development standards incorporated into the 

City’s zoning code.  
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(d) Site Plan Review is Mandated but was not Done for either Lexington 1 or 

Lexington 2. 

 

The administrative site plan review mandate set out in LAMC §16.05(C)(1)(b) 

reads in the alternative as follows: 

 

 

 

 
The Lexington 1 project creates 82 “guest rooms”; and the Lexington 2 project 

creates 95 “guest rooms”. Even assuming four of these “guest rooms” are set aside 

as “dwelling units” for the very low income households as contemplated, the 

combination of “dwelling units” and “guest rooms” exceeds the 50 “guest room” 

threshold which triggers the site plan review mandate. There was no site plan 

review undertaken here. Therefore, the CEQA exemption is not available because 

the protocol attendant to the lawful application of the City’s zoning code was not 

observed. 

 

The explanation of Planning and the Developer, as noted above, is not legally 

accurate because the “co-living” ‘rent-by-the-bed’ business and social model to be 

implemented by these projects cannot be reconciled with the legal definitions of  
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“guest room” and “dwelling unit”. What the developer and planning refer to as a 

“unit” (never legally defined anywhere in the law (including the state density 

bonus law) is really a grouping of “guest rooms” (as defined in LAMC §12.03) 

each of which is to be utilized as a separate “residential unit” (as defined in  

 

LAMC §12.22(A)(25)(b)) by individuals who are not considered “family” (as 

legally defined by LAMC §12.03), as their primary residence; all within the 

residential air space as designed and built to create what the developer describes as 

a “co-living” social living experience.  

 

At some point, the City Council may choose to change the law. But until that day 

arrives, public hearings as part of large out-of-scale residential developments must 

occur. Because they did not occur in either instance involving the Lexington 1 and 

Lexington 2 projects, no CEQA exemption exists for either development. 

 

(e) The legal number of “guest rooms” allowed under the zoning laws for each 

parcel is exceeded by both the Lexington 1 and Lexington 2 projects. 

 

As noted above, the density limits under the City’s zoning code limit the number 

of guest rooms on a 15,000 sq. foot parcel to 30 (15,000 sq. ft./500 sq. ft. per guest 

room). Lexington 1 has 82 “guest rooms”; while Lexington 2 has 95 “guest 

rooms”. Therefore, because the zoning code’s density limits have been exceeded, 

it cannot be said that either development is the kind of “in-fill” development 

undertaken consistent with the City’s zoning code and the development standards 

incorporated therein. As such, no CEQA exemption can apply in either instance. 

 

Even if the density enhancements of state and local law are applied, they are 

limited to a factor of 1.6 times the base density permitted. That means in each 

instance, there can be a maximum of 48 “guest rooms” permitted (roughly half the 

number sought by these developers). (30 guest rooms allowed x 1.6 enhancement) 

+ 30 guest rooms = 48 guest rooms (max)). This number of guest rooms should 

easily fit within the height and FAR limits of the City’s zoning law. There is no 

need to plant a 5’-5-story structure next to residential homes and low-level 

apartment buildings, even assuming a residential/apartment hotel use was legal in 

an R-3 zone (which it is not).  

 

Moreover, it is equally as likely that many more than four affordable “guest 

rooms” can be provided here under the developer’s “co-living” ‘rent-by-the-bed’  
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business model. Either way, and all ways, the implementation of a CEQA 

exemption in this factual context has zero legal justification. 

 

(f) Parcels are being merged to develop the Lexington 1 and Lexington 2 projects 

without complying with state law. 

 

Both developments are intended to straddle property lines. Two legal parcels are 

being de facto merged into one legal parcel to accommodate each development. 

The California Subdivision Map Act specifies the protocol to be utilized in such a 

circumstance. The merger can occur by way of a “reversion to acreage” under 

Government Code §66400.11- §66499.20.3). That involves the preparation and 

approval of a new parcel map – not done in this instance – another public 

protection (due process) protocol ignored by City Planning. People bought homes 

and tenants have rented apartments (real “dwelling units”; not the phony generic 

“units” foisted upon the public in this instance) in this area in reliance on the fact 

that the zoning laws and the environmental laws will be respected and enforced. 

Ignoring those laws by granting a CEQA exemption for either of these Residential/ 

Apartment Hotel developments is not lawful or proper. 

 

The City could also, after a public hearing, record a “notice of merger” 

contemplated under Article 1.5 of the California Subdivision Map Act (California 

Government Code §66451.10, et. seq.). That option, however, has also not been 

employed here because the City, contrary to state law mandate, has never created a 

procedure for such to occur. Instead, what the City does is to have the developer 

sign a “lot-tie agreement”; an alternative not contemplated under state law; and 

which runs directly counter to the state law mandate. The City should not be able 

to pick and choose which laws it will follow and which it will ignore. ‘ 

 

Most certainly, the merger of two 7,500 sq. foot legal parcels without so much as a 

public hearing on whether it is appropriate and proper to a new parcel map to be 

adopted cannot be said to be ordinary or the result of some kind of the kind of 

regular “in-fill” development which justifies the granting of a CEQA exemption.  

 

(g) A transportation study is warranted because these developments, when 

considered together, will result in more than 250 daily vehicle trips. 
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Here are the DOT (Department of Transportation) threshold study requirements. 

They are triggered by a net increase of 250 or more daily vehicle trips. 

 
As noted above, these projects are hotel projects because the combined total of 

guest rooms in both buildings is 177 guest rooms to be occupied exclusively by 

tenants who rent-by-the-bed (except for the 4 dwelling units to be set aside for the 

very low income households selected to occupy the properties).  

 

Previously, these properties were used as single-family homes or duplexes. They 

will now be occupied by at least 177 individuals. As per the screen-shot below, the 

Daily Person Trip Generation Table shows that tenants engaged in home-based 

work generate 2.1 daily person trips; while tenants engaged in non-home-based 

work generate 3.4 daily person vehicle trips. 

 

Therefore, using an average of 2.75 trips per “household” (in this instance a 

“household” is defined as each individual renter(s) of each bed or bedroom (guest 

room used exclusively by the tenant as his or her primary residence), the combined 

projects will generate 486.75 daily vehicle trips. This is far in excess of the 250 

daily vehicle trip threshhold to trigger a DOT traffic study.  
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This is apart from the under-parked quality of both developments combined given 

that under the LADBS parking guidelines (screen-shot below), for the Lexington 1 

project (82 guest rooms), the required number of parking spaces is 525. The 

number of actual parking spaces to be provided? 29. The same story obtains for 

Lexington 2 (95 guest rooms). The number of parking spaces required? 606 The 

number of actual parking spaces to be provided? 25. 

 

How many of the “co-living’ tenants residing at Lexington 1 or Lexington 2 will 

take the bus? That is precisely the reason for a traffic study. It is also the reason 

why a CEQA exemption is not available to either project. The traffic issues are an 

important part of a CEQA work-up.  

 

Planning’s response is just to retreat back into the fiction that both projects 

combined consist of 34 “units”. For the reasons noted above, the combined 

projects are designed for and will create 177 “guest rooms” as that term is defined 

in LAMC §12.03. Neither project is an “apartment” as defined by the zoning code, 

as interpreted by the Court of Appeal in Chun vs. Del Cid (2019) 34 Cal. App. 5th 

806. Both projects are “Apartment Hotels” as defined by LAMC §12.03 and  

 
5 The first 30 guestrooms require 30 spaces; the next 30 require 15 spaces; and the next   

22 require 7 spaces. (30 = 15 + 22 = 52 spaces).  
6  30 (first 30 guest rooms), + 15 (next 30 guest rooms) + 15 (last 35 guest rooms) = 60  

parking spaces. 
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“Residential Hotels” as defined by LAMC §12.22(A)(25)(b) (the City’s density 

bonus implementation law). 

 

Neither is entitled to a CEQA exemption. 

 
 

 
 

(h) The projects are inconsistent with the Hollywood Community Plan 

 

For the reasons noted in the appeals, both projects are inconsistent with the 

provisions of the Hollywood Community Plan. Those arguments do not need to be 

reiterated here. Suffice it to say that the Hollywood Community Plan does not 

contemplate this kind of overly dense, under-parked, hotel use in this residentially 

zoned area of Hollywood. 

 

For the reasons stated herein, as well as the reasons noted in the appeal, this City 

Council needs to grant the appeal and vote to deny any CEQA exemption to either 

the Lexington 1 or the Lexington 2 projects. The rules and protocol are being 

ignored. The check and balance on the process working competently and 

consistently is this City Council. If this developer wishes to import this “co-living” 

‘rent-by-the-bed’ business and social model to Los Angeles, then the developer 

needs to follow the rules. In this case, that means purchasing commercially-zoned 

properties where such projects can legally be developed and operated. In so doing, 

it would also be appropriate to avoid gaming or rigging the system in the manner 

employed in this instance – using the affordable housing laws as a ruse to plant a  

 




